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Article 1l, Section 2 of the U.S. Constituti@uthorizes he President “to Legislative Attorney eves
Pardons for Offenses against the United pt i
its roots 1in the king’ earlpbnglishtay,avhich later traveled g nder

across the Atlantic Ocean to the American coloriibe. Supreme Court has recognized that th

authority vested by the Constitution in the Presideqtiebroadd ¢ s cr i bing it as ~“pilrenary,
discretionary, and laady not subject to legislative modificatioNonethelesshere ae two textual limitations on the pardon

p o w eeketcisefirst, the President may grant pardons onlyféateralcriminal offenses, ansecondjmpeachment
convictions are not pardonabiEhe Court has also recognized some other narrow restiiatitgjingthat a pardon cannot

be issud to cover crimes prior to commission.

2

The pardon power authorizes the President to geardral form®f relief fromcriminal punishment. fie most common

forms of relief ardull pardors (for individuals) andamnestiegfor groups of peoplewhichcompletelyobviatethe

punishment for a committed or chardederal criminal offense, armbmmutationswhichreduce the penalties associated

with convictionsAn admini strative process has been established th
Attorney forsubmittingandevaluatingrequests fotheseand othe forms of clemency, though the process esglilations

governing itare merely advisy anddo notaffect he Presi dent’s wultimate authority t

Legalquestionsconcerningh e Presi dent’”s pardon p o wtherlegal éffactof clemenay; (2 r i s e n
whether &Presidentnay grant a selpardon; and (3) whable Congress may play in overseeing the exercise qfatdon

power.With respect tahe first question, sont9th centunSupreme Court cases suggest that a full pardon broadly erases

both the punishment for an offense andghit of the offenderHowever,more recent precedent recognizes a distinction

between th@unishment for a convictipmhich the pardon obviates, atite factof the commission of the crignghich may

be considereth laterproceedings or preclude the pardon recipient from engagiocertain activities. Thus, although a full

pardon restores civil rights such as the right to twie may have been revoked as part of the original punishpemaion

recipients may, for example, still be subject to censure under professional rdesio€t or precluded from practicing their

chosen profession as a result of the pardoned conduct.

As for whether a Resident may grant a seiirdon,no past President haver issued such a pardon. As a consequence, no
federal courhasaddressed the mat. That said, several Presidents have considered the proposition eparsielf, and
scholars have reached differing conclusionsvhetheisuch an action would be permissible basethetext, structureand
historyof the ConstitutionUIltimately, gven the limited authority available, the constitutionality of a-palfdon is unclear.

Finally,regardngCongr ess’s role in overseeci nlasindicatedqatahred oPmr epsri odceensts’,
exercise of the pardon powerdasgelybeyord thel e g i s kanttouNevwethalessCongressioes have constitutional

tools atits disposal to address the contextinwhich e P r e s i d e n is éxercisgpineludlingthropghoweesight,

constitutional amendmemr impeachment
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Presidential Pardons: Overview and Selected Legal Issues

rticle T1T1, Sectiomu2 haofrhietz leRsr“eUs. iSg e aChotn sK eiptruitei voer
and Pardowmss facgraifsften he United States, excep
Thixseceuti ve powemcompezdemensgveral distinct f

criminal ®pdniwhhiphiel ., ddean tliosmd | y Thaepo werro dhtnasss it s

t he ’skipnrger ogat i vuen dteor geraarnlty wilniagdliei s+he lleadv acr oss th
Atlantic Ocean to'TheheSApmree me a@o gwhitadted sasat hor i ty

vested by thteh & ohnd aqauitbdrasyiatodtt ¢ in w'ei megr t oof f ence known
t he”almdw avatl ahlyeti mé ]Ja fctoenmrmi[sas icorni,meei t her before
are taken or during their pe"dATdheantc ysracioda,y atfitecr ¢ o n
limits toonther podvebyst @t ApArntfidohad pslbemnce, the Pre
grant pardenderamipwyaffomffenses, and 1 mpeachment ¢
par do®Mamblaelmi ni sthast ibveee preostesb]l i shed tMhrough the
(D®IPffice of the Pardon Attornegsteorfenbmasdonas
ot her f or mét hoofu gchl etnheinsc yprocess anmeé¢ pheeldgguldat s o
inumraetdondott haef fPesetsuildteinma t e govetl®hicerfi t y

his prepwirdes anhevErsyspeadrednofn power. After briefl
istorical Dbackgr odunbdy tAor ttihcelodp oltwle,a i Sdeparttstitear ir w2

eport explores the differ etnhte froerlnast iovfe lcyl efneewn clyi
hpea r d on ptohwe cperssaenedkfi ng aoldemenBlyew imegport conclud
ddr esseslaahcgtgal 1 s s twlpsadrornewlgqarot) @ lile t loe g pla redfofnect o f

nadt her f or ms( 200f wchleettheerrc t h ec |[Perme¢su cdie immnsdemlafy; gr a n't
3Q)ongsesole in overseepmwert.he use of the pardon

M~ o 1S g

Hi storical Background

The concept of govponnmehmehtrehaefwbndth dphbher wis
act has dee pwihtih tsoohmttraatcsirnogo tista nacsiGefmatrc eb aacrkd a s

1U.S.ConsT. art. I, §2,cl. 1

113 [13

2Executive clemency” 1is a broad term that applies to the
provision “to exercise leniency t oweequdntlypAskedsQuestgnd®h o have co
DeP’T oF JUSTICE OFF. OF THEPARDON ATT’Y, https://www.justice.gov/pardon/frequentigkedquestionglast

updated Dec. 14, 2019).

3SeeSchick v. Reed, 41 9egdhinpurpost 6fche braadpdwel corffefret by s@,‘clT1h was to

allow plenary authority in the President to ‘forgive’ the
of a specified humber of years, or to alter it with conditioh&tvare in themselves constitutionally
unobjectionable.”); Dennis V. Terris, 927 F.3d 955, 958 (*“

the authority to commute sentences in whole or in part, . . . [and tlhe President may pléamnsanrda pardon or
commutation. ”) .

4 William F. Duker,The President's Power to Pardon: A Constitutional Histd8Wwm. & MARY L. REv. 475, 4B-77

(2977).

5 Ex parteGarland, 71 U.S. 333, 380 (1866).

6SeeU.S.ConsT.art. II,82cl.1( 1 i mi t i ng pewera gtad ns@f ftehre United States” and

I mpeachment ”) Pardorn RawesHERTAGE GuiDmTE THE CONST. (2017),
https://www.heritage.org/constituticfi/articles/2/essays/89/pardqower(noting that presidential pardons cannot

cover “civil or state cases,” nor can they “affect an 1mpe
7See28 C.F.R. §8 1-11.

8 See id§ 1.11 (stating that the regulations governing executive clgmenc r ¢ “advi sory only” and do
authority granted to the President under Article 11, secti
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RomAn English forwmeotedgaidtphrbeqr okgicamtgi, fd reft mer cy
appearetdhredzlirginng)f King8lhse AODMNesseme ( 6Berceived

“such as royal sales of pardons &%prusmeptofd par don
Parliament to impose | %®Thiltidstgipoonvse ro nteav bpeacrpdacsml on p
endured through t hea dapdpdiidc atnh e od wInatmhlre epuegrth cords e 1 v
delegation to olonial authorities

Following the American Revolution, the English 1
executive ndead ctt Hpgr oivairfsdoabnnd etdh e U. S¥AtCotnhset i t ut i on
Constitutionhke €Cowovmanjpohpl ¥nsgofifereddi New Jers
not addr ¢Ho wpamidsgkneStodh suggested amendments to th
Al e xanderi nbalmidletdona par d lx epoouwteirv ev easut tehdo riint ya no f t
Sta’that exwaé¢hdedfetacesSwekkbeptpadrdanohor treason
apprBlvtalappe arrast itohmahtle etthfeem s o wa b i mat atteloes thdad part

of the bterxeeschubbtulvke not be able to absolve himself
threathmreingmediate BeHanmg kg fompwassadiomnidnle vade d
subsedqmuafattGohmesttut i on, though the requirement of S

9 SeeDuker,supranote4, at 476 (“[O]lne may encounter numerous referenc

mercy in . . Greek Law[ ] TheQdalitRaf Mercistrainedwyrestindhg ; Dani el T. K
Pardoning Power from the Kin®9Tex. L. Rev. 569, 58-85 (1991) (describing clemency systems of both societies).

101 BENJAMIN THORPE ANCIENT LAWS AND INSTITUTES OFENGLAND 4 6 ( 184 0) (reflecting law “of
Laws of King flimgeh:t ‘IInf tehrey kdameg’s house, let him be liable i
doom whether he shall supranstédaatd/6. not have 1ife?”); Duker,

11 Kristen H. FowlerLimiting the Federal Pardon Powge83IND. L.J. 1651, 1654 (2008).

12 See4 WILLIAM BLACKSTONE, COMMENTARIES *397-99. One limitation imposed by Parliament was that pardons

could nd be used to bar an ilmpchmentld. at *399-400; Fowler,supranotell, at 1654 (explaining that
Parliament to limit the power by requiring the king to provide Parliament with the name of the convict to be pardoned

and nature of the crime and by fatbd i ng pardons in cases of impeachment?”) .

13 See, e.9.7 FRANCIS NEWTON THORPE AMERICAN CHARTERS, CONSTITUTIONS ANDORGANIC LAWS 3800-01 (1909)
(granting, in Second Charter of Virginia fr omardof 09, “full
govern, and r ul esumahdtesd atA9%bj ect s); Duker,

“SeeDennis v. Terris, 927 F . .Foanersimbdeled [thejpardoi] provision©n the.pardod 1 9) ( “ Th
power of the English Crown” )JQSEPBSTORY, COMMENTARIES ON THECONSTITUTION OF THEUNITED STATES § 1496

(1833) (noting that exception for i mpe asubanetadtat589wa s pr
(“By choosing to repose the clemency power 1in the chi
thems el ves with a vision of the power that was decided

151 THE RECORDS OF THEFEDERAL CONVENTION OF1787, at -23 (Max Farrand ed., 1911) (Virginia plan, in
Madi son’idat2dd45e { New Jersey plan, in Madison’s notes).

161d. at 292.

Y7 THe FEDERALISTNO. 74, at 38-86 (Alexander Hamilton) (George W. Carey & James McClellan eds., 2664);
RECORDS OF THEFEDERAL CONVENTION, supranotel5, at 626 ( Madison’s mnotes) (
arguments that the pardon power in cases of treaso
and that the “Traytory THEDEBATBSN THESEWERADSFATE CONWVENTIONSIOMMEHE t S
ADOPTION OF THEFEDERAL CONSTITUTION, AS RECOMMENDED BY THEGENERAL CONVENTION AT PHILADELPHIA IN 1787,
at 497 (Jonathan EIlliot ed., 1836) ( quought, atleastGteher ge Mas on’ s
excepted” in light of the danger that the President would
“stop inquiry and prevent detectiomoV[engdtuhkl yePadbdabl'is

robabl
ef ex
ly Bri

noting E
n “was t
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treasaanrt ewiltahc eadn e xcept i%am pfaare nitrhpye awci kthe tthe t hou
exemptimpeachmddt owpomodot abu¥against

Debate at thet Pomdem wpbwmmptvradneae nt gy miueg ti ons of
(1) how broad the. powkatogsha@skickipti@ionmss t o t he powg
exist)whatmhe( 2) he legislatur®&d shkaelrllctdisdeaatveel ya, r ol e
proposal sadtdad tliimpgssea dooenysond an e xceptisounc hf ars 1 mpe
by all iSnegn aftoer afp pprBovdadmsu ¢ o b n gpcotii o d-owne r e
rejercetgseudl tt heaxp aipmoiwieas Art icdmm fRPk heSLAthskanhder on

Ha mi mtada t h e hwaos ofd tfthohr e cdhte il de pBwe r Fd daerrganli insgt
thashottld be as 1little as’'tpost®satstye afcectetsesr ¢ or e
exceptions inafav@gand odn uthdf iowitnugnleev, man of pruden
good ’stehmstetihse Pr e b ¢&bdeetntte,r wloiutlddeldi cat e conjuncture
motives which may plead for and against the 1 e mi
body wk?Itne vaecrccor daped nwiphetshCodfiet heution, as rat
pl afcelwi mi t s on’st laebiHArietsyi daoshtgsrcaunsts epda ridno Alsor e det a:

Scope of the Pardon Power

Forms of Clemency

In | irgifeen ods in scholarship andpahdop&poler, pres
casual observer might think that Article TT1, Sec
of relief from ctimsnnandt hobwehvelt atsealxt .t hBhaConstitut i
speakRseporfi e ves "PmmnitdhPea rSduopnrse,me Court“lhaguaxel oifned
the [provision] 1is general, that 1is, common to t
pardon to all kimddgawefdpandbnswkdowesmi#®mayohe th
As stulcéch Pr e §pildectimatr nyls ¢ § t ut iuonndaelr atuhteh oprftrodyon pr ovi s
forPameaccused or“imompueirdt od patsaorly, to reduce

18 2 RECORDS OF THEFEDERAL CONVENTION, supranotel5, at 17-72. The exception for impeachment appears to have
been modeled on a similar exception under English $meHoffa v. Saxbe, 378 F. Supp. 1221, 1227 (D.D.C. 1974)

(referencafigSeéttthleemerntrt,” a 1701 law that prohibited the usc¢
19 See2 RECORDS OF THEFEDERAL CONVENTION, supranotel5at 626 ( Madi son’s mnotes) (arguinsg
the pardon power for treason was unnecessary because if th
impeached and prosecuted?”).

201d. at 419.

211d at 426.

22 THE FEDERALISTNO. 74, supranote17, at 385 (Alexander Hamilton).

231d. at 386.

24y.S.ConsrT. art. Il, § 2.

25E.g, D.W. Buffa,The Pardon Power and Original Intef8ROOKINGSINSTITUTION (July 25, 2018),
https://www.brookings.edu/blog/fixgov/2018/07/25Apardonpowerand-originakintent/ Erik LarsonWhat You
Need to Know About Presidential Pardon PoyWasH. PosT (Mar. 13, 2019)https://www.washingtonpost.com/
business/whayou-needto-knowaboutpresidentialpardonpower/2019/03/13/5153de4baelle994ab
d2dda3c0df52_story.html

26.S.ConsT. art. 11, 82, cl. 1
2T Ex parteWells, 59 U.S. 307, 314 (1855).
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specndmeedr of years, or to alter 1t with condit:i

unobjec®ionable.

At ledotrmfi odfallle memdegr: this authority

1. pardon;

2. amnesty;

3. commut,ation

4. remission of fines and forfeitures;
5, reprieve.

A fmdrld snthe most expansrneleedoasn tofe chvremegdygegr ift:

puni shment and Sectonds rtilghteoMdpheamdynbheal i fica

granted ptiaemptr@gieme prior to convi¥ktuitippegaos foll
d

t
C
t hiamtu dbte actoepbedeffettbeesefFmarged nstance, Preside

Wood™Wawson 1 s stuce dGeao rpgaer dBunr d iNe lw, Yo n ke drofrbé tameyt t h
federal ‘mhfyehaosrs Waoammbonhnhetdhtad omubniliitchati on of an a
regarding alleged fastomhatfrBuddi dksbatdenohebeen
crime at the 3Tihnee aopfp atrheen tp anrodtoinv.at i on for the pa
refused to testifyvedbeifgaeringgrhadi puolyvement of
of ficliecaalkss icno hee wnaongdosiewrg i ng his Fifth Amendmen
testimony that woul*Dets gPirdeestiod ei’sntcir Wisnlui snonnt ee chfi mt. h e
pardon, “rBdmndicdkitto aancdc ecpotnt i nued to refuse to ans
him before *IhBeu rgiriacnkd vj. uw tUph & eSlu firsemane@o wrhtat t he
pardon was wi thipm wtshseutePornecsliuddeendt wahsk’'s Buw i ¢gihe t o
refdwardistand on his F®fth Amendment objection.

Amneisst ye ssentially identical to a pardon in prac
between the two bei“ng ¢htaendendhetsd ywhohpe call d gyses

28 Schick v. Reed, 419 U.S. 256, 266 (1974).

29 Absolute PardonBLACK’S LAW DICTIONARY (11th ed. 2019); United States v. Arpaio, No-Qi®12, 2017 WL

4839072, at *1 (D. Ariz. Oct. 19, 201 8ppeal docketedNo. 1710448 (9th Cir. Oct. 20, 2017) (adopting definition

from Black’”s Law Dictionary). The extent to which a pardon
judgment of conviction are matters of some dispute that aressied in more detditfra, Legal Effect of Clemency ”

OFExparteGarland, 71 U.S. 333, 380 (18amy t(i“rleh ea fptoewre r[ an .o f f emmsy

commi ssion, either before legal proceedings are taken, or
'SeeBurdick v. United States, 236 U.S. 79, 94andwa®9 15) ( “Grant
sufficient for immunity, it winka,tleupdkeineourtssubsequerit t o refuse
departed fronBurdickin the context of commutations.

321d. at &-86.

331d.

341d. at 87.

351d. at 94.

Congressional Research Service 4



Presidential Pardons: Overview and Selected Legal Issues

ad of[f.%A%n daxmalimdPpm e kd d mmy Carter tgor ammahneyd a mne s t
ted t hiec Skfowta ttihveg ddfreaifiteg Vi e ' nam War .

c onptarradsotn st oawhli almnebtviyate criminal punishment
mmu tnuetrieolmp st i t utes the punishment 1imposed by a
nishment, such as by r eXTuoc itnwgk-kah eseernatnepnicee o f i n
esidentxokiomldatd oNial by xce mueuaaresh-pdlbe 2 nt ence of
meadmr on leader Jimmy Hoffa, who had been conyv
structi33Al oonfg jtuhsettibcaemP r“ha nds ami t [penml habj, fi:
forfeitures of every des cPPapntdipopna raemnitsliyng un d
rast atomamupatdom, or 7t ¢ mi ¢ heon becsoennseeanl tp do fe htehne
nder whose p%Mnishment is reduced.

o B o ® " o OB

=B o
o

i

v
I

c
p
P
f
0
a
c
0
F

inal épyrnervéplryoduces delay in thepexeodtobdHnt ome a
“Wwhen the President shall think the merits of th
may 1 e’qsuuicrifwhaiesr ¢ a f e mal e af tbeer [cpornevgincatnito]ln, iosr fwoht
convict becomes ims¥Reesbdent Blilkg€ldi ntoobe for
reprievodydsliayimogae¢ hscution date of Juan Raul Gar

36 Knote v. United States, 95 U.$49, 153 (1877seeid( i ndi cating that “the distinction b
one rather of philological interestthanefg a1 i mp o r t a n Clefency Urkler thel Federal Sysiaf ,

FED. PROBATION, I ssue No. 3, at 3 (Sept. 1959) (noting that “the t
amnesty is normally “extended by proclamation to grant <c¢le
but who have not b subsequendtinote the Supkempe Court suggestedthasthere are some

ot her incidental differences of importance” between pardo
to crimes against the sovereignty of the state, to political offefasgsreness being deemed more expedient for the

public welfare than Burdick236uU.5.at®m and punishment. ”

37 SeeExec.Order No. 11967, 42 Fed. Reg. 4393 (Jan. 21, 1977); Andrew Blasiglent Carter Pardons Draft

Dodgers, Jan. 21, 197PoLiTico (Jan. 21, 2018https://www.politico.com/story/2018/01/21/presideairter
pardonsdraftdodgersan-21-1977-346493(describingP e s i dent Carter’s “blanket amnesty?”
thousands of men who had evaded the draft during the Vietn

38 SeeHoffa v. Saxbe, 378 F. Supp. 1221,1232 ( D. D. C. 1974) (“Both the Federal and
universally upheldh e xecutive’s power to c¢ o mmhreqeently Askepd @uestiogn® f t he powe
U.S.DEP'TOFJUSTICE, supranote2( “ A commut ation of sentence reduces a senten
then being s er viefrd[commitgtion dokes notdeémeve the civit disabilities attendant to a criminal

conviction Id.
39 Hoffa, 378 F. Supp. at 13225.
40The Laura, 114 U.S. 411, 3114 (1885).

41 Biddle v. Perovich, 274 U.S. 480,887 ( 1927) ( “No one doubts that a rtreduction
the amount of a fine would limit the sentence effectively on the one side and on the other ax@utdereduced term

or fine valid and to be enforced, and that the convict’>s ¢
the Supreme Co urBurdigk veUnited Statehat ahfull paddonnmuist e mccepted to be dffecGee

Haugen v. Kitzhaber, 306 P.3d 592, 605 (Or. 2013) (recognizin@thdick“ s quar el y hel d that a pardo
accepted by the recipient to be effective,” but the Suprem
Biddle). At least me piece of legal scholarship has argued that the differing treatment of accepBmaiakand

Biddleis justified by the different ostensible legal effects of a full pardon and a commuggitachary J.
Broughton,Constitutional Law-| Beg Your Patlon: Ex Parte Garland Overruled; the Presidential Pardon is No

Longer Unlimited 41W. New ENG. L. Rev. 183, 2®-06 (2019) (asserting that acceptance of a pardon also entails
acceptance of “the implication o facanmutationfneoleshhoosuch o f gui
admittance, so a commutation cannot be refusinfia’). The
“Legal Effect of Clemency ”

42 Ex parteWells, 59 U.S. 307, 31-15 (1855).

113

1t,”
l ega
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of multiple capistoa lDOhhotmioail de sdfifdayecsoak , a nd
geographic disparities " the federal death pena

As mnotedr mbow¢,scufcelpmpeansicoyn s and commutations may b
may carry specifbe fmendéhitofst ¢hh¢e emfifective.

Constraints on the Pardon Power

Thfftederal courts have r1echoygmtiizelde thlajt Sdet ipomwed
Constitution is quit@nrdad, eads texteloiusghriamg dvisrctr w
clem®fky. judiciary accordingly has been reticent
he purview of the executi vedh bwama h tirnphaenrtesnctul ar 1
n CGohnes t is¢ 't uMsurae .result, thlrguirdagmaeay nlgi tthle j
imits of’stlpbarPBoasiadde¢dhmiority. Two Il imits are none
onstittaxtipafddoant, magn bg‘o fgfremaesd again3t the Uni
hat fiesd e r*aaln dc rsiemeosna,y pnaortd obines gCraasnetse do £ 1 mp e a ¢ h me

—- O =

eyond tehset albildhisthseodl e nI I , Sect ithogno Wegorfda mtthe Const i
onditional or unkbohbhghmasglnbad x tcd trmamlnlty d by ot her
onstituti amgidampalhve sSuvpnrse me Court has, at times
oting, for example, that the Presiwhdmrth may 4atnt a
hemselves constiltiNooonmndlNdyfyfanovhjeSadreddenab distri

-5 0 o

43 Henry Weinstein & Eric LichtblauClinton Stays Execution for Racial StutlyA. TiMES (Dec. 8, 2000),
https://www.latimes.com/archivesfigpm-2000-dec08-mn-62953story.htm| see Commutations, Remissions, and
Reprieves Granted by President William J. Clinton @2901), U.S.DeP’T oFJUSTICE OFF. OF THEPARDON ATT’Y,
https://www.justice.gov/pardon/clintecommutationglast updated Jan. 26, 2015).

“SeeExpartewells 59 U. S. at 3 1dondorfditiohdllyisnotmne wfdnference at all,dbut one

conferred in terms [by the Constitution].”).
45 Hoffa v. Saxbe, 378 F. Supp. 1221, 1234 (198é¢alsdJni t ed States v. Klein, 80 U.S. 12
executive alone is intrustedthepawe o f par don; and it is granted without 1 imif

%SeeKlein 80 U.S. at 147 (“It is the int-ordinatedepartentsafthee Const i t t
government-the Legislative, the Executive, and the Judieighall be, initssphefe i ndependent of the ot h
Ohio Adult Parole Auth. v. Woodard, 523 U.S. 272, 275 (1998) (recognizing in context of state clemency proceedings

that “pardon and commutation decisions have rarabytif traditiona
ever, appropriate subjects for judicial review” (quoting C

47 For this reason, in addition to the other constraints discussed in this repoit\sthtgiminal prosecutions are

beyondthe reach of presidential clemency and can serve indirectly as a check on the federal power (assuming they are

otherwise lawful)See, e.g.Devlin Barrett & Matt ZapotoskyManafort Indicted in New York State, Charges That Fall

Out side Tr umpr/WasHPasr(Mar.A3, Z0aYPhttps://wwwwashingtonpost.com/world/natioral
security/manaforindictedin-newyork-statechargeshatfall-outsidetrumpspardonrpower/2019/03/13/c5188cd4
45ae11e990f0-Occfeec87a6l_story.htrilr e f er ring to state fraud chpolicges “as a k
against a possible presidential pardon” but noting potent.i
48.S.ConsrT. art. I, § 2, cl. 1.

49 Schick v. Reed, 419 U.S. 256, 265 (19%&€e alsdhio Adult Parole Auth. v. Woodard, 523 U.S. 272, 289 (1998)

(O Cononongufrjng) ( aminimalpimoge et chwarta 1“ ssoamfee guards apply to cl e me
v. Scott, 285 F. Supp. 3d 1289, 1303 (N.D. Fla. 2018) (“[E
violates the Copmpsatrietntt ldmi’t)at i©@mbern nclude that an exercise
rights of third parties (as where forfeited property 1is so
secured to the former owner . . . through anactoff@or e s s ) . I111. C. R. C405(1890); Bos wor t h,

cf. Osborn v. United States, 91 U.S. 474, 479 (1875) (ordering return of confiscated property belonging to pardoned

petitioner where proceeds had not yet been distributed or paid into treasury). The CThartauraalso excepted

“fines . . ordmpeseddbpaat ment of the government for conte
(1885), though later cases have recognized that the President may pardon one who is subject to criminal punishment for
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ourt for the Wastaallted fupgod utmbisaquarely addres
h e P rse spiadrednoann‘dphoewerri ght s and | ’iabse retnisehsr ionfe dt hien 1ion
onstitutid@ht paeevai schovmmnbuvteadt i on t hat was condit
ecifpdregmamtgi ci pation in labor uniPhe mmaaigpimemt
f the commutation a@ahalilodmgddnt bdnthdnsd ghiresn o Ame «
peech and associ a’tFiaocne,d awrotnhg etohicelo eirststubteiomgs t he vi
““here are obvious limits beyandmpbschgthadPsabs
enf otccliennge ncy “aafdirtiivedf shlr omtgeal ttwest of reasonabl
determining the lawfulness of a condition: first
intgithesni ngmushtat ati ¢ to the reason forinthe initia
way that reflects 71 e gHarndd fsoerc opnrdo,t etchtaito nt hoef ctohned ip
unreasonably infringés ocnontshtei tiuntdifopnipadly aflr geceodiwimsst . e e
twpoanged test, the district court ultimately con
()Nt he commutatiomi mescipelated to participation 1ir
public had a strong interestmeitn atplpd iicratbd gr iFti y saf
Amendment ®*standards.

©w o= oo

Becausleawarseegar di tsgtalubei Pyes o dgnann tt evadl, e héhrec st 1 s
pronged analHpslhfaess Imotd ba¢niaeandorsed by the Supre
been extensiovpeme nutd iocfi aall tdee¥Memltt d 1v teth hfdrumgmise ,w ohrek s .
proposition remains largely>thgatestctbhoalagsvhaaveh
mai nt aignreadn ttsh aotf c¢c 1 e mency orwictlhernteanicny ccoonnsdtiittiuotniso
guar alnitkecee sequal protection of the 1 aw, due proce
puni shment are s ubjpeoctteinttoi mjlt®dliac¢ii @ah.review and

contempt of courtEx parteGrossman, 267 U.S78122 (1925)see alsdJnited States v. Arpaio, No. 4&1012, 2017

WL 4839072, at *1 (D. Ariz. Oct. 19, 201 8ppeal docketedNo. 171 0448 (9t h Cir. Oct. 20, 2017)
contempt 1is included among . . . may parddnea persbr held in dfiffiikah s e s . 7 ) . W
contempt of Congress appears to be an open question, but it has occurred on at least one occasion without court
challengeSeeCharles D. BergeiThe Effect of Presidential Pardons on Disclosure of Information: Is@unicism

Justified? 520kLA. L. Rev. 163, 181 (1999) (describing pardon of Dr. Francis Townsend during the presidency of

Franklin D. Roosevelt). Twentfour Members of Congress recently filed an amicus brief iritpaio case, which is

being heard on agal before the U.S. Court of Appeals for the Ninth Circuit, arguing that pardons for criminal

contempt of court or Congress encroach on the independence of coequal branches of governme@irasshtiagis
distinguishable and preineCourtdecisions addressing sepahaifgpowerscissues. Brief

of Amici Curiae Certain Members of Congress in Support of Neither Party at 9, United States v. Arpaiel 0187

(9th Cir. Apr. 29, 2019). At least one legal scholar has argued tlegt aeceptingsrossman s concl usion that cr
contempt of court is pardonable, contempt of Congress is d
to impeach (which the pardon provision explicitly excef@geBerger,supranote49, at 18-84.

50378 F. Supp. 1221, 1234 (D.D.C. 1974).

51d. at 1224.

521d. at 1225. He also argued that the condition violated the Fifth Amendment in multipleldvays.
531d.

541d. at 123%-38.

55 See idat 123-40.

56 One federal appellate court remarked in alpoffac a s e t hat a clemency condition “may |
itis notillegal,immoralot mpos si ble of performance.” Kavalin v. White, 4

57 SeeChristopher Man & Jacob LaksiApplying the Presidential Pardon Power iret@ontext of an Investigation of

the Executive Brangl83CRIM. JusT. 1 2 , 13 (2018) (“Although judicial review re
pardon power, the Supreme Court only has notethe the breadth
president’s use of that power as having gone too far.”).

58 E.g, Broughton supranote41, at 2®-10 (citing legal scholars); Daeli T. Kobil, Compelling Mercy: Judicial
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Cl emeRhcgcess

While not neciess stayrpyi, c acllleymegircaynt edd d i opgthallni adan
inegubathaen provide for consideration of applica
within the Depar Phbhatr e gruelqausiiroen &3 m(eDkpJa)igs e x e c ut i v
clemency by pardon, seapenewe¢, oc dOtnomunefxaesciuvotne oaf f i n
“formal "gpred istubomi t it t%BTot hbee Pealridgoinb lAet ttoor nfeiyl. e a
least five yearsomesteheagcelfnpmedoafinoemenon Or
prison wsaesn tiegfp®esteidt i ons for commutation generall
other forms of judici able eann dp vertdsipmberndio smtaanpacete1 ve r el i
madepan showing of excé®Ptional circumstances.

Once a fpoert ictlicobne @ oy s htblsei tPraerdd am 1 Atotestn ggyameer 1 t

by en gaapgpitnogpri ate officials "hnlHdaegrketaaile Buafatwheof
Inves t9Aga ttheen loufsheoni nvestigation, s# he Pardon Attt
recommendation through the Deputgys At ¢ otwhhee y h &e ner

Review and the ClemenPpwer, 9U. SAINT THOMASL.J.6 98, 698 (2012) (arguing that “clen
potentially violate Equal Protection or Due Process principles, but without judicial review theretis ptient even

blatant constitutional violations by executives . A sl i ghtly different and unresolved
could be criminally prosecuted for issuing pardons for an improper purgos@stance, obstructing justice by

issuingpardons to cover up crimesvhich could raise other constitutional issugsePaul F. Eckstein & Mikaela

Colby, Presidential Pardon Power: Are There Limits and, If Not, Should There®Be&%®Riz. St.L.J. 71, #A-97 (2019)

(surveying arguments that abudgepardon power could subject President to prosecution and ma@dgOffice of

Legal Counsel’s (OLC’”s) position that President may not co

Setting aside constitutional considerations regarding prosecutionPfitthe s i dent , Special Counsel Rot
report on Russian interference in the 2016 election sugges
testimony would not be a constitutionaltlcgundemexisingi zed act” a

law, U.S.DEP'T OF JUSTICE, REPORT ON THEINVESTIGATION INTO RUSSIAN INTERFERENCE IN THE2016PRESIDENTIAL

ELECTION 173(2019),https://www.justice.gov/storage/report.ptifough that proposition has been dispugeEThe

Trump L a wiidentialksMemodmMueller, Explainel.Y. TIMES (June 2, 2018https://www.nytimes.com/
interactive/2018/06/02/us/politics/trunte@galdocumets.html#footnoted-1 (annotating correspondence from

President’s attorneys, which asserted that President’”s “po
exercise of otherwise a wf ul powers “coul d n e constiteerobstuotionsbecausethai onal 1y nor
would amount to him obstt#Fbaeing Wdbmselbét?)onAbfgdult Tecady, W
Would Mean for Trump/ANITY FAIR (Aug. 24, 2018)https://www.vanityfair.com/news/2018/08/dondatdmp-paut
manafortpardon( not i ng ar gument that “exercise of an explicit cons
obstruction case-even if the reason for itisillicitorimt her people’s judgment wrong?”).

59 See28 C.F.R. 88 0.3-36; Lauren SchorBreaking into the Pardon Power: Congress and the Office of the Pardon

Attorney 46 AM.CRIM.L. REV.1 5 3 5, 1535 (2009) (stating that tadsef “pardon pi
an application submitted to the Pardon Attorney).

6028 C. F.R. § 1. 1. Petitions for clemency with respect to m
the military department that had original jurisdiction over the emarttialt i a1l and convicidion of the p
6lld.§ 1. 2. Petitions “[glenerally” should not beldAubmitted b
petitioner “may make a writtemerqaquesne nfier, waitvemue ho fwatilve r

granted and then only in ardonInfarmation and nstrgctiontoSiDEATORC i T c ums t anc e
JusTicE OFF. OF THEPARDON ATT’Y, https://www.justice.gov/pardon/pardamformationandinstructiong(last updated
Nov. 23, 2018).

6228 C.F.R 8 1.3. With respect to petitioners sentenced to death, other special procedures apply, including that a first
motion for habeas ¢pus relief under 18 U.S.C. § 2255 must first have been exhausted by the peséeniel§ 1.10.

631d.§ § 1.6(a), 1.9. The investigation involves “a detailed i
activities?” of t teeminewhpthei he arishe meets the factbrs desdrifradPdrdon
Information and Instructionsupranote61.
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request for clemency® shoulldebAt gosetmhéomd Geemei ctavh iad d
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The general strag doafdtsfuofrf ’ac speanthdaadame r h¢é pet i tioner
“demonstrated good conduct for a substantial per
sent®DOdifitpaincipidlh fledteami ning whether a part
waantavardble recommendati on:

1. pogonviction conduct, ,c hanrca onweim,goathd rre put at i
thsfignancial and ¢Empdpomenbi sit"apdtl owaysr d famil
participatitoy §@&ar ¢ioemeun

2. t hseeri ousness andofelhtived heeowoentinessation of
victim impact and whetheravafdideanngr ai maghhatl
seriousness of the offense or un™d;ermining t hce

3. accept afc responsibadoetgygmadtmoamnsge ,viand m
estitution “tamdmiamiymiaze¢ eamptiati onalize cul patb
heeed forsmehief a legal disabthiety 1i1ike a b
bsence of a specific need should not be helc
ppht cand

ecommendatiofisomndffEponhs prosecuting attor
entencfng judge.
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considered on a “driesqgpuaersitt yf oorr cuonmdmuet asteivoenr
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i Ptl Memoesu mtr ofl dt anlfeeh@a v ne b dbitetyedf ot he
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at i on sa nadiodd rhper ro s ee qc wititiiadbelsnep nfsat ertaat besdl i t at i on
pressing unf §Sé¢ smé ¢saartdiys fc aromts it ainecpisda s conduct
nsiodne raepdpl i cat i oan ffiome roermirsessittdint ufhi iolni, t ya st ovegd d y
y good faith effort’s to discharge the obligati

O ® oo == om
S o= B o=
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c

ring Pre¥si demctondb ama m,“c DOthe m o ¢ idmncdeada tad g &
qualified federal inmatesnctos jd/miteired hted iaive atth
DOpri pbrazpepdl i cations ocfpeicimdt  acwlolo)s mteahiantg i ncl ude
novni ol edheyelowffenders without significant ties
lacking a sniagln ihfiisttaonmypscg@adi ngnduct in prison; (
history of violence:; (5) having served at 1least

6428 C.F.R. §§ 0.361.6(c).
651d. § 1.6(c).
66 1d.

67 U.S.DEP'T OF JUSTICE, JUSTICEMANUAL § 9-140.112 (2018)https://www.justice.gov/jm/jr®-140008pardon
attorney

681d.

691d.89140. 113. DOJ guidance notes that commutation is “an ex!I
obtain.|d.

01d.

% Clemency InitiativeU.S.DEP'T oF JUSTICE OFF. OF THEPARDON ATT’Y, https://www.justice.gov/pardon/clemency
initiative (last updated Dec. 11, 2018).
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entence fdn kwHiychwotuHaly have recei Ve aipamubtst ant i
f law idt ctomeciotnitsmed 88¥fa]Jt ilmand e recommendations t o
bama on thousands of petitions received through
pending at the dTdeop reongdvebdmec ® rQtbsatingare mltoofnt of fi ce
January.”“M0re2btdadly, according to statistics ke
Attorney, recent PRrdabsdiattd ypkace ngnmngrettodr & 1 ¢ me n ¢
instance, President George W. Bush received over
anglranted atotal of 200.

s
0
O

ThoughsrBP@lil ations gwiddooengsiidreermaetnitosn of request s

they @esneotict the authority granted to the Pres:i
Const {"flunt icotnh.er wor ds, the Prebhedemn¢shsefiftree to

(subject to the constraingaddd es sab opfr cwhpeat chtleiec v e
recipient meets DOJ standards ocre sesvetnh rpoauwgh ctihpeat
Of ficeaondot hAFtofro rinnesytmamtce d ab orveeg u Iwahtiiloen sDOJmp o s e
year waiting speomi od faompaswuWbmi saspplication througl
President may issue aopgani ddu eatf cadeyethi md fabser t
charges haaes bwaesn tfhPet ecsdaGsdee Awidtdhp ar don of for mer

Presidoft Ni

When a pardon or c¢commutiast inont a feihegd’iasn t mtedag 1 ¢ he r e c
him ofrorhesrent to t htehpad ifftiec ©of icwm ndfheregaesna fof a

commutation of a s e%ltheomogeh #tthéeemérnebqsui af meriwved)and
are set out sjint DQPJp erher gu lmabtgicddfm a r heast aofull par
have ledal nefttdcabove, an ostensible pardon reci
at Whemer sroingght ke assertion of the Fifth Amendme
incriminat i®WVmo r & oRwreeast,i d esmsttulsee. hpma =t , i nperviookre dt opar don
delivery a.nadF aicrcsetpa maiet,e ri noult860%,ng President Andr

?ldThe applications of inmates who metld “most, if not all” o

d.

5 Clemency Statistic).S.DEP'T oF JUSTICE OFF. OF THEPARDON ATT’Y, https://www.justice.gov/pardon/clemency
statistics(last updated Dec. 3, 2019).

7628 C.F.R. 8 1.11.
77 See supraote30and accompanying text.

"SeePr ocl amation No. 4311, 39 Fed. Reg. 32,601 (Sept. 10, 109
of fenses against the Un ThePrédsidéntiahPardaons’of Jamek R. doffa and RidBardMBo u di n,
Nixon: Have the Limitations onéhPardon Power Been Exceeded8CoLo. L. Rev. 1, 34 (1976) (noting that the

pardon “was granted before conviction or even indictment a
the normal procedures r e g hielativelynage, other mare racenbekamplés ofipardorsy ” ) . Th o
granted outside the mnormal process include President Bill
Donal d Tr umformer $eriff Jod ArpaioSeélulian BorgerPardons ScanddEngulfs ClintonsTHE

GUARDIAN (Feb. 22, 2001 https://www.theguardian.com/world/2001/feb/23/usa.julianbofigelicating that the

pardon of Marc Richitbygaepactmeht appmalVa]jhlpit oErsmp)s Andr
Pardon of Joe Arpai o i s n,WASHPOSk(AuUQ. 26 2017),Presi dent i al Pardons
https://www.washingtonpost.com/newsinkeycage/vp/2017/08/26/whytrumpspardonof-joe-arpaicisnt-like-most

13

presidentiaipardons{ not i ng t hat DOJ regulations were not consulted?”
7928 C.F.R. § 1.7. Any victim of the offense may also be notifikcg 1.6(b).

80 Burdick v. United States, 236 U.S. 79, 94 (1915). As descebprh in the later casBiddle v. Perovichthe
Supreme Court concluded t dommutation20hlhS 480, 487 €192%eesuprmeteg ui red” for
41
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bt did not dienlciovieirn ga Praersdiodneent tkhp y s den, San&rant
federal comavoad¥pthiedn the

Seledtegal fileasu€sengress

ThRressdanmnt of t hien ppaarrdtoinc uploawaanacid srac wmb dad ne sl e g
ques,timansy mdbaeaht ehol ¢ dldi ngiitveedh aut hority addres
cl emenc YThmd ¢ reca sloel gzacldmd b s paf t i ot b acContg gtew s n
recent cdqmmenthaer e gal;®¥EeX)f ewhbPertetfsemad lpanhesms-aiye a sel f
parfend Cohgses ol e in eoxveerncfieseeh epgopwiehrd. o n

S 1

Legal Effect of Clemency
The 1 egalli miffdfecdast offl ick € me oo mingfuat iertleyans cr i mi nal
punis hmaw €edii tsh are dt ot b uty tohfd opeasrltnieatfl lcyhh,ange t he f a
conviction, imply innocence, or remove civil dis
result of the "Trhiemilneagla lc osnivgincitfii ®maka®s ofe @an fanl 1
subject of shiftinWhijluediecairally vciacswess osvuegrg etsitnmeed t h
legal guilt of the offender, effectively wiping
suggests trtheambvespamdeghtmeat for the offense withoce
of t he omme witthieantconsequences stemming from the ui
Ilan 1866 Fdke piasriten ,Ghel! 8ungreme Cour tnattamak a nbdr oad
consequence of a pardon:

A pardon reaches both the punishment prescribed for the offense and the guilt of the

offender; and when the pardon is full, it releases the punishment and blots out of existence

the guilt, so that in the eye of the law the offender is as innocent as ifdheekar

committed the offence. If granted before conviction, it prevents any of the penalties and

disabilities consequent upon conviction from attaching; if granted after conviction, it

removes the penalties and disabilities, and restores him to alights; it makes him, as

it were, a new man, and gives him a new credit and cagacity.
81SeeInrdDe Puy, 7 F. Cas. 506, 511 (S.D.N.Y. 1869) (No. 3,814)
can have no legal force until carriedad completed act. . . . The completed act is the charter of pardon and delivered.
This 1is the only step that gives title to a pardon. ”).
82SeeMan & Laksin,supranote57, at 12 (noting “many open questions remain

its practical consequences for potential criminal defendan

83 SeeUnited States v. Arpaio, No. 461012, 2017 WL 4839072, at *1 (D. i&r Oct. 19, 2017)appealdockete¢dNo.

177110448 (9th Cir. Oct . 20, 2017) (addressing whether Presid
judgment of conviction).

84 See, e.gSean llling,President Trump Says He Can Pardon Himselfsl k e d 1 5 E x egabMox(Juhe T hat s
4, 2018) https://www.vox.com/policyandpolitics/2017/7/21/16007934/trurmresdentpardonrhimselflimits-power
constitutionl e x ami ning President’s assertion of “absolute right
85 See, e.gEckstein &Colby, supranote58,at 1007 (sur veying congressional options t
pardon power, among other things).

86 Frequently Asked Questigng.S.DEPT OF JUSTICE, supranote2.

87 Ex parteGarland, 71 U.S. 333, 8881 (1866). The Court itsarlanddid recognize some limits to the effect of a
pardon, however; na mofficesf forfeitadaar praperty or ihterests vestedtn othetssnt o r e
consequence of the IdatB8li ction and judgment.”

2
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A few y&Gard uhtlt @ppe tar e dt taot aafnfpprrmhenel v rel eases
of fender from the punishment atress cirn bleadgaflor t he
contempl ati on "*Hewve ol fafuebnsceeyeaiicetinsté ohis, the Court bac
from the broad preorpadsseitsthico © otnls @atq wao mpvadscdtmhfe n a n

underlying gasitl tyofamldegugewt . YoM MAWNe Court deter mined
pardoned of fbeen sceo né¢aoisudladr esdtriclums t fmewede o fa agtgatae at i
h a b iotfufaeln FPamtdha By rdi ck v., Utnh en odbel¥le ta t 2 spar don 1in
“carries anuiithput amtciceptam®Basedoonfieshi snmofeitec
Supreme aGoemuthtwi pl e feder al cOamwdttuhshetd fit shAeporei aclasl h a v
langfagpen eca‘twlay adasxesn and is inPonsistent with ¢

Mo d ecransienss rea d gni ze a di sptuinn csthimoenn hbvef tovweiheant ht hteh e

pardon ob“het actand the T¥whnmdihbsemacyo nesfi dtelree dc r i me
subsemmuaemeedings or preclude the patridWiAt ires.i pien
pardoacowodde hgéye the reciphéwmtul adf nloggaloldioswa ifirlo
commission of the ©siumdp owistehsosuito néooonfvtidcetfiroing st mt o
voteyt the conduct aonfdf ecnisrecbuemnsytoanmboiats¢ poefid ptolse s o f
among thtijnggmt ai norb elniedfeintesit mPmmtdonas basis for cen.:
r

ules of pro¥Reslsdtomdally.,comodwmrctts have held that a

88 Carlisle v. United States, 83 U.S. 147, 151 (1872).
89233 U.S. 51, 59 (1914).
90236 U.S. 79, 94 (1915).

91 Hirschberg v. CFTC, 414 F.3d 679, 682 (7th Cir. 2088% also In réNorth, 62 F.3d 1434, 1437 (D.C. Cir. 1994
(recognizing that the “expansive view of the eff
inlatercases); Unite St ates v. Noonan, 906 F.2d 952, 958 (3
was not accepting thBarlandd i ¢t um[ . ] 7 ) .

92 Noonan 906 F.2d at 958 (quoting Bjerkan v. United States, 529 F.2d 125, 128 n.2 (7th Cir. 46&3)kd\ixon v.

United States, 506 U.S. 224, 232 (1993) (“[A] pardon is in
some other tribunal; it is an executive action that mitigates or setspasidkhmenf or a c¢crime . ” (internal a
and quotation mrks omitted)); Samuel Willistomoes a Pardon Blot Out Guilf28HARv. L. REv. 647, 653 (1915)

(“[TI]f the mere conviction involves certain disqualificati
without conviction, the pardon removasch disqualifications. On the other hand, if character is a necessary

qualification and the commission of a crime would disqualify even though there had been no criminal prosecution for

the crime, the fact that the criminal has been convicted and pardomeds not make him any more el i
OLC, which provides legal advice to the President and executive branch agencies, is irSasbvdhether a

Presidential Pardon Expunges Judicial and Executive Branch Records of a Crime, 30 Op. O.L.C.(1®401046 ) ( “ [ A]
presidential pardon removes . . . the punitive legal consequences that would otherwise flow from conviction for the

pardoned offense. A pardon, however, does not erase the conviction as a historical fact or justify the fiction that the

pardok d i ndividual did not engage in criminal conduct. ”). Wi t
has opined that “[a]ny consequences that would have attach
“[c]onseque nc dydyreahon of amdictment b r s amp of fense generally are not |
Presidential Pardon, 19 Op. O.L.C. 160, 165 & n.3 (1995) (ditimg North, 62 F.3d 1434 (D.C. Cir. 1994)).

93 Williston, supranote92, at 653.
94 Frequently Asked Questigris.S.DEP'T OF JUSTICE, supranote2.
9 Bjerkan 529 F.2d at 128.

9% Robertson v. Shinseki, 26 Vet. App. 169, 179 (2013) (concluding that pardon relieved pardonee of legal punishment
ofcourtmartial conviction for being AWOL and disabilities 1inci
consider at i o npurpodes of benefits determinatioljpschberg 414 F.3d at 684 (concluding

Commodity Futures Trading Commission properly considered pardoned crime in denying application for floor broker

registration).

971n re Abrams, 689 A.2d 6, 19 (D.C. 1997) (upholgliauthority to discipline attorney for violations of rules of

professional conduct based on pardoned offense of willfully refusing to answer questions of Congress).

)
ect of a p
d Cir. 199

Congressional Research Service 12



Presidential Pardons: Overview and Selected Legal Issues

expungecbobhd of thercoevyic¢t e oonrhdietassey aEDaetsepdirtt e

the judtowaltdarenader understandinlgowdtvkdie 1 egal
Supr emehaBGowmrott directly rfervdim mide d nidttss hbprsocacdi slea n g1
me a niim gr e llaattiearn ptroonouncements from the Court r en

PresidenPandobel f

Whet hPerre samd g npar ddsnhumsels®l ved legal question t
renewed interest f’osltlaotwiimegld (P & s‘ti Haelnstd Iefufthuemspr i g h t

t o dgchoIszoRﬁeshdissnstalesdaealrfﬂf)ocam,d, as fae desdathts , n o
direaodtdlr)essedmll’[hhaet Isagidd,rscholars and commentators
quesexitoennsi vely and reached differthg ®Porslidenodn
may pardon himself tend to emphastiuei'¥Wael | hakgod
well abhiséentacmplronmioaawmsc eanechts ods tthe Bmpadtimk &Dut
Pressdent doniimgg Poewrea |

98 SeeUnited States v. Noonan, 906 F.2d 952, 960 (3d Cir. 1090k t e r mi n i ndgo et sh ant o tp aer ldiomi n‘a t e ”
conviction “and does mnot create any factual fiction that [
criminal ¢ our $tates e Arpaio,dNd.)161012] 20171 WLHA839072, at *1 (D. Ariz. Oct. 19, 2017),
appeal docketedNo. 1710448 (9th Cir. Oct. 20, 2017) (denying motion to vacate all orders after pardon, as pardon
“does not erase a judgment of conviction, or its underlyin
Expunges Judicial arfeixecutive Branch Records of a Crime, 30 Op. O.L.C. 104, 104 (2006 Arpa® case is
currently being considered by the U.S. Court of Appeals for the Ninth Circuit. In that case, a pardon was granted to
Joseph Arpaio, the former Sheriff of Maricopa Cqu#tZ, after he had been convicted of contempt of court, but
before sentencing, entry of final judgment, or any appeal.
Arpaio, No. 1710448 (9th Cir. Feb. 19, 2019). Arpaio argues beforethe Ninth©@ ui t t hat his case is th
different” from case where courts have declined to
asserting that declining to vacate his evwermunabletoadppeal wo
S
[§

(=N c
e B
= I o]

[that] Ildetidioilh?t pecial osecutor appointed to de
“ o for an appeal by acceg@nting
pe of odern pr e ck2eUnited Stateaws we r i

w5 oo

p
voluntarily” chos g

power beyond the sc
Arpaio, No. 1710448 (9th Cir. Apr. 22, 2019).

99 Donald J. Trump (@realDonaldTrum@wITTER (June 4, 2018, 8:35 AMpttps://twitter.com/realDonaldTrump/
status/1003616210922147841

100The prospect of a seffardon has been discussed during prior administrations, such as the Nixon and Clinton
Administrations, as notedfra. Were the matteio come before the judiciary, a court might consider the sparse

historical record of selpardons in assessing their constitutional@f/.CRS Report R4512%lodes of Constitutional

Interpretation by Brandon J. Murrill( “ [ L-éstablighed[] historical practices . . . are an important source of
constitutional meaning to many judges, academics, and I
thing has been practiced for two hundredy®ays ¢ o mmon consent, it will mneed a st
Jackman v. Rosenbaum Co., 260 U.S. 22, 31 (1922))seeNLRB v. Noel Canning, 573 U.S. 513, 573, 584 (2014)
(Scalia, J., concurring) (arguing that past practice does notreliave j udi ciary of i1its “duty to 1in
in light of 1ts text, structure, and original wunderstandin

101 SeeRICHARD A. POSNER AN AFFAIR OF STATE: THE INVESTIGATION, IMPEACHMENT, AND TRIAL OF PRESIDENT
CuntoN1 08 (1999) (“There is no case law on the question, of

Eg,id.( “[I]t has generally been inferred from the breadth of
indeed pardon hi ms &élfPdrdors:"ARespohde firibe, Rainter, afiduEiS@RESIPSA

LOQUITUR— THE THING ITSELFSPEAKS (July 23, 2017)https://jonathanturley.org/2017/07/23/spdrdonsa-resporise
to-tribe-painterandeisen not ing that “the Constitution does not <clearly
regard to impeachment,” and “the text of the Constitution
interpretatiofy; Robert Nida & Rebecca L. Spirhe President as His Own Judge and Jury: A Legal Analysis of the
Presidential SefPardon Power520kLA.L.REV.1 97, 216 (1999) (“A textual interpret a
provides the strongest argumentthatapseifr don is mnot prohibited by the Constitut

103E g, Eckstein & Colbysupranote58, at 100 (stating that the textual argumenti“ c ons i st ent with the Fe
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By conhoset asserting that thpaPdesmgend ngacks th
textual Yamgumges spathddnsewdul d be inconsistent w
provisisach ad phosvthastihoand eof fi cials convicted 1in
“shall . . . be liabteabhpndledpment, toaondnBureitmbkme:
aWSANOf fice of &pgnioffoumseéd shors liye biefgmatei P e
n Ik®Ph4&luded that the Pr®ys]inddeenrt tchaen nfoutn dpaanrednotna lh i
ne may ba hijy¥aned ames eschbd aqusesnutppyd thtiaevde

pi % Tonn a n ye veevne nte,e s i d e p & r d oant hlienmssetl fone comment a
oted ghastionadbleowhttweuwul d i sassuteh aat dpeafridnoint i v e
awfulness given practi-cpbweonst® acetrhnens and se

— 5 0 o0 = —

Role of Congr e’s s Ud mhRafredsoind eProtwe r

The Supreme Court has taken the view that Congre
Pressdepatdonl unthordig¢g yGae! £Cndrt ‘Ppowmerkeod that th
President [to pardon] is mnot subject to legislat
his pardon, nor exclude fromemtignepececobgatanyg of
reposed in him cannot be f%2%%Ctoenrse & tteynta mvyi tlhe g ihsilsa
l anguage ] at ke pCoethicvcithetdWebmp tGongress to 1l imit the
papers” and “strong” given “the Supreme Court’s view that

p o we $eé& gisplack GoldsmithA Smorgasbord of Views on SEBHrdoning LAWFARE (June 5, 2018),
https://www.lawfareblog.com/smorgasberigws-self-pardoning(collecting views on both sides).

104 Eckstein & Colbysupranote58, at 98 (acknowledging argument that the constitutional text establishes power to
“grant?”

105) gurence H. Tribe, Richard Painter, & Norman Eisém, , Trump Can’'t Pardon Himself. The
Sq WAsH. PosT (July 21, 2017)https://www.washingtonpost.com/opinions/ftitamp-cantpardonhimselfthe-
constitutiontells-us-so/2017/07/21/f3445d078e4911e7h9e22056e768a7e5_story.htifreferencingJ.S.CoNsT. art.

I,83,cl. 7). Othersargue thataselh r don would conflict with the Article TIT1 r ¢
that the Laws be faithfullyxee ¢ u e.g, @hilip Bobbitt,SeltPa r dons : The President Can’t Pard
Do People Think He CanRAwFARE (June 20, 2018https://www.lawfareblog.com/seffardonspresidentcant
pardorhimselfso-why-do-peoplethink-he-can(citing U.S.ConsT. art. Il, § 3), or with the Due Process Clauses of the

Fifth and Fourteenth Amendments. Peter Brandon Bayer Due Process Bona FidesExecutive SefPardons and

Blanket Pardons9 FAULKNER L. Rev. 95, 157 (2017).

106 presidential or Legislative Pardon of the President, 1 Op. O.L.C. Supp. 370, 370 (1974). The OLC opinion did

allude to a “different appiToacd”thaoat pwodbadaspohaent fabhydcbe
constitutional limitation on sefpardons: the President could declare a temporary inability to perform the duties of his

office pursuant to the Twentyifth Amendment, after which the Vice President could, etind President, pardon the

President and then allow him to resume his duties or rdsigat. 371. Furthermore, President Nixon apparently

received advice from other members of his legal team that-parelén would be available to him. Nida & Spiro,

sypra note102, at 22-13. In support of this view, at least one Member of Congress noted during the impeachment of
PresidentClintonhta t “[t ] he prevailing opini onmpeachmenilaguiryt he President
William Jefferson Clinton, President of the United States: Hearing Before the H. Comm. on the Juth&tdrCong.

358 (1998) (statement of Rep. Robert Good)att

107 SeeTribe, Painter, & Eisersupranotel05( d e s cr i bi ng a “ f o u nAdmetriiocnaanl 1ceagsael itnr atdhiet
from1610inwhi ch it was held that a party “could not act as a co
108 Goldsmith,supranote103 (noting that a prosecutor would have to try to prosecute a former Presiddigsiuent

would then have to raise the pardon in defense, and the courts would then have to decide whatjutisgiction

to review the action). As notexfra, constitutional amendments have been introduced in the 116th Congress that

would preclude selpardons, among other thingaee infranotes151-152and accompanying text.

10971 U.S. at 380.

«

pardons, and a grant 1is something given to anothe
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pardons tghrasnd ewlh €omifdadd utaleee on t heir right to r1ec
prop¥statinpethaeagislature cannot change the effe
the executivieawMprehasgenehegcting the propositioc
attdcthe clemency must DbGRowrmtdhohtthadd pbywest Jtodft e,
clemency] flows from the Constitution alone, not
cannot be modified, abridd®d, or diminished by t
I't thus dhpt¢laaCokisg rtelstese must thaom ti it wehley Pcrsenspi bdmeenttn

to grant c¢clemency, t hough Congresfsa omalyi tbaat eeabl e t
exercise ,0fichhaspowepuPThearpep ricsprhi¢ast¢idemsc.af or
Congress funding positions in DO¥YThaot asasiid,t in c
attempts to indirectly impair the pardon power t
potentially be v¥ewed as inappropriate.

110 yYnited States v. Kl@i, 80 U.S. 128, 13-34 (1871).
1111d. at 148;see also Expart6r o s s man, 267 U.S. 87, 120 (1925) (recognizing;g

all offenses . . . without modification or regulation by C
112 Schick v. Reed, 419 U.S. 256, 26@T4).

183SeeUS.ConsT.art . I, § 8 (giving Congress power “to make all La
carrying into Execution” the powers “vestesdorihngnythis Consti

Department or Officerthr e o f ” ) . A d d isupragdcCangresk may passslawa af geredal applicability that
could theoretically apply to misuse of the pardon pog@eREPORT ON THE NVESTIGATION INTO RUSSIAN

INTERFERENCE supranote58, at173( ar guing that “the offer or promise of a pa
or not to testify at all . . . would precede the act of pardoning and¢huswi t hin Congress’s power to T
the pardon biutts slefe iTshendtr’ump Lawyers '  CoMY.Mdes@une2y ! Me mo t o

2018),https://www.nytimes.com/interactive/2018/06/02/us/politics/trdegatdocuments. html#footnote-1

(annotating correspondence from President’s attorneys, who
enforcemend f f i cer” meant t hlaatwfewle rpcoweer so f* cootuhled wniesiet her const it
constitute obstruction because t theughthereappedrstealbeount to him ob

disagreement on the question of whether a siRirggident constitutionally may be prosecuted for a violation of federal
law. See supraote58.

A separate question, over which thappears to be some dispute, is whether Congress can itself grant pardons or

amnesties through legislation. In two 19th century cases, the Supreme Court appeared to suggest sbaBitovem,

v. Walker, 161 U.S. 591, 601 (1896) (noting that pardonpowes f Pr esi dent “has never been he
the power to pass acts of general amnesty”); The Laura, 11
subordinate officers to remit forfeitures and penalties). Nevertheless, the exbcattigle has taken the position that

“the Constitution gives Congress no authority to legislate
Legislative Proposal to Nullify Criminal Convictions Obtained Under the Ethics in Governmerii0Aop. O.L.C. 93,

94 (1986), and at least one scholar agrees, pointing out the potential for conflict between presidential and legislative

clemency Se€eTodd David Petersoiongressional Power Over Pardon & Amnesty: Legislative Authority in the

Shadow oPresidential Prerogative38 WAKE FORESTL. REV. 1 2 2 5, 1278 (2003) («“If Congress h
pardon through legislation, it would be able to defeat the
unconditional clemency to recipierdsf t he Pr e s i de nt ’butseelamesiN. Joigenadaetlerap a r don . 7 ) ;
Executive Clemency Power: The Pres2idRoHtL/REV.3A5, 360 0 gat i ve o E
(1993)(citing BrownandThe Laurafor the propositionthattife [ par doning] prerogative 1is vest
Congress”).

114 CRSLegal Sidebar WSLG186Fresidential Pardons: Frequently Asked Questions (FARsCharles Doyle and
Richard M. ThompsoH ( not ing 1865 bill that funded a “pardon clerk” i
applications).

115 seeOffice of Pers. Mgmt. v. Richmond, 496 U.S. 414, 435 (1990) (White, J., concurring) (suggesting a statutory

restriction on appropriationscofde ncr oach on the powers reserved to anothe
for example, Congress sought to impair the President’s
paper”); Presidential Ce r Documentsdotthe blouseRfRgpiesedtativeg Unddithte Pr o v i s
Me xican Debt Disclosure Act of 1995, 20 Op. O. L. C. 253,
to control a Presidential power t harksomitedpbetpeshctdf i t s direc
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Given thes@Codgmipanfopndeomakijtysngvi ews on c¢cl e menc]
matt etrgp ihiamv dlyv e d obpiansdsiemggl euxt piroensss i ng t heassense of
t o wheeltehneerncy should o.t®Ls pioul alt inboete nib @isngtarhondsuecde d

the 116t h Conignrpeasese ptehsattp rhwoece idediq wi/lr e ment s on t he A
Geneirnalconneparn bdampsve t hirceaqluliyr,i ng submission of 1in
materials to congressional ccoommmutttacteiso nu paorni stihneg ¢
investigation in which the Presidand o02)a relati
requpubhigcation ofwipthidont imyd o a'ia yt shemfg ha

l e gi smaagtobt@an dismbosttamntstvraint ‘snathboPreyitdengrant
cl emeimneegn tghe readsadiinvaewr lparcek ionfg amtdee proddoni meo sve r
sweeping 1 angua gteo stdheei bCeo utrlste thPamse suigde¢dnits e uncl e ar

wh e tshuecrh alt awgpimdliled v ibeywet ch ea sc oaunr tismper mi s si ble 1 mpos
area ofaaxhduitye

Oversight

Beyond | €gmglsat mary, have a role to play in pardor
constitutid&oal i pCsoonagarsessessk.did si i m vArticle I authori
overas ghtmore indiruescet ocfo rtshter*¥piamdtd omn pthhwee r f r o n t

Congress habse,e ni nr etlhaet ipvaeslty, successful 1in obtaini
branch ormrlpamretniccyuldaeerci sions, wup to and including
Preside dNehviemmst @@l atsask,en t hehppesi examples of exec

Aug. 2, 1977Pub. L. No. 95-86, § 706, 91 Stat. 419, 444 (1977) (prohibiting use of funds for specified purposes
following Pr ¢astdfdrmanesty toViethameMar deaft evaders).

U6E g, H.R.Con.Res. 14 114th Cong. (2015) (expressing sense of Congress that boxer Jack Johnson should receive
posthumous pah); H.R. Res. 9 111th Cong. (2009) (expressing sense of Congress that President should not grant
pardons to senior officials during final 90 days of term).

117 Abuse of the Pardon &vention ActH.R. 1627& S. 2090 116th Cong. (2019).
118 presidential Pardon Transparency Act of 201%. 1348 116th Cong. (2019).

119 SeePetersonsupranote113 at 122-59 (noting DOJ objections to bill imposing certain procedural and reporting

requirements on Attorney General but arguing that creating some procedural obligations could pass constitutional

muster if directed to Pardon Attorney). Directing rejpgrobligations to a subdinate executive branch official like

the Pardon Attorney, over which Congress has funding authority, could place the obligations on firmer constitutional

footing. SeeS.Rep. No. 106231, at 16 (2000 “ Th e Co n s t [if] require thatmsuch alevavel office even

exist. It is up to the Congress to decide whether to create suchica affd how to fund it. The most relevant

constitutionap o wer here is Congress’s power of t (Quotinghettes e, not the
from Akhil Reed Amar, Professor, Yale Law School, to the Honorable Orrin G. Hatch, Chairman, Senate Committee

on the Judiciary, at 2 (Feb. 23, 2000utseeidat 10 (setting out DOJ’s view that “be
authority i1is plenary, even statutes that create what may s
are unconstitutional?”).

120 E g, Examining the Constitutiml Role of the Pardon Power: Hearing Before the Subcomm. on Constitution, Civil

Rights, & Civil Liberties of the H. Comm. on the Judicjdr§6th Cong. (2019};etter from Rep. Jerrold Nadler,

Ranking Member, H. Judiciary Comm., et al., to Donald F. McGahn Il, White House Counsel (June 6, 2018),
https://judiciary.house.gov/sites/democrats.judiciary.house.gov/files/documents/6.6.2018%20L etter%20t0%20McGhan

.pdf (requesting responses to specific questions regarding view and use of pardonpower), i d e nt Cl i nt on’' s EI
Hour Pardons:Hearing Before the S. Comm. on the Judicidg7th Cong. (2001).

121See Pardon of Richard M. Nixon, and Related Matters: Hearings Before the Subcomm. on Criminal Justice of the H.
Comm. on the Judician®3d Cong. 6-151 (1974) (testimony of President @kt Ford);see alsdCRS Report R45983,
Congressional Access to Information in an Impeachment Investighgiofodd Garveynoting that President Andrew
Johnson furnished Congress with information reléelis use of the pardon power during the House Judiciary
Committee’s impeachment investigation). DOJ regu

1 a ons pr
petitions for executive ¢l e menc ynedwiththelconsideratiomofthei 1 a b

t i
le only
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anch compliance with ¢ onrgergeaspsdi rodngan daewcgiuseisotmss fho
en pateffmandy t hdGongr efsascthas no authority whats
essdebhemencd¥Wdechsi,Damce dauiwnittehrbrametpar di ng
ngressional demands f orwoiunlfide roma heorgxenupavdobr
mply with such de mamnlkso tswawal fdwploiskseidbglsede pentds on
Cotsgroevsesr si ght) atuhchoaxitsyt ence of a valid legis
xecutive privilege.
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lusive province of one o P?1Itthoeri sotthheetrh absriasn cohfe s
guhgehdDOImaintainedotvkasi@hngnast hority does n
mdecy,aivenrtwhittitge granting of clemency pursuant
uestionably an exclusi VvVéTpavovianeémef CohuSufExec
at ot hetrhiet s hegafSdamede purpose in the cont e>
ogatibedang wWhotibas itthaits there was a usurpati
ed in the Juld?Paxndhray owangrhes sEixeralt iovemmi ttee
clemencypcdoaidg igt@ghtaytmiag hssubpoena or request f
iomsmuy padti ohe cl e meins ymd uailemt ialeidpr iooafde
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petition,” but records may be made available for inspecti
General their disclosure is required by law or the ends of

1225eeletterfran J anet Reno, Att’y Gen., to PreHRRENx1084Bg I Clinton
at 120 (1999)) [hereinaftéteno Lettdr( s t at i n g t h aedge, executlvehrahch hak pravided information

“only voluntarily and without conceding congressional auth
123|d.at 119;see alsoidat 120 (citing letters from prior administration
that Congress’ oversight authority does not extend to the
decision, to the materials generated or the discussions that took place as part of that process, or to the advice or views

the Presidentree i ved in connection with a c¢clemency decision”).
124\Watkins v. United States, 354 U.S. 178, 187 (1957).

125\Watkins 354 U.S. at 200.

1261d. at 187;seealsi 1 bourn v. Thompson, 103 U.S. 168, 204 (1880) (i
oftheb gi sl ative function?”).

127 Barenblatt v. United States, 360 U.S. 109, 112 (1959).
128 Reno Lettersupranote122 at 119.
129Tenney v. Brandhove, 341 U.S. 367, 378 (1951).

VAl legations that the pardon power has been Wakins ed might s
354US. at187As noted above, it might be difficult to justify a I
possibly needed statutes” given Congress’s apparent 1inabil
through legislation, and accordinglye executive branch might argue that there would be no legislative purpose for

such an inquirySee Barenblatt 360 U. S. at 111 (“Congress may only investiyg
potentially legislate or AappLrLoPp r i9a4t0e [F..]37d) ;7 1T0r,u n¥p2 3v .( DMaCz a rCsi
constitutional statute may be enacted on a subject matter, then that subjelitnigssofd congressional
investigators.”). However, some author ieaxtgndbeyogdsimply s t hat 1
passing legislatiorSee In reChapman, 166 U.S. 661, 671 (1897) (upholding authority of Congress to conduct inquiry
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Assuming a valid dqeedtilian iweulpdnatposemd swhleetl hd e d
pardon adrace ver phholtdcsdomddi sclosure Byeewmecwueive pi
priviilsege tes mbebantuhed t o ’sdepsocwiriebbdt ottha i Recd visdamt
information the confidenthal faolf o]l whhe hoddshecu
responsibilities of the ’e™Thk uttdrvm omrcemmspta sosfe o uat
t wbi stinct for ms boefe np rrieveiyl gengiew etflheif(e mhaalvec our t s

“presumptive privilege PHtrhaPtrteestidldse mtoital communi c
communications of the President™maddinhis immedia
performance ofre¢hpoPRPsredmdetthiee process of shaping
making d&aiss iwddadmmusnications author’™d or solicit
i mme dWhaittee Ho u;#*% nald (dizsleirbse r a t ivvi el”¢ phraotc ensasy perxit e n d
more brdediygyinpamaking of eXebu¢ iddremgnfehitsi alnsd g e n
other materials that would reveal advisory opini
comprising part of a prdodwosmsbyunwdhipoigdesr mmen tf
Neithef pormibegeiitheab dbel witvear csowmfef ibci ent s howin

ne &¥Ho we Vtehre, presidential communicatio™ms privile,

than the delibiehagae;,veatprloe@®sts ipmit he tchoent ext of
U. S. Court obD. Bppldabrdifwhts teh efcoabnme 0 v eornc came
showintghe¢ hawubpoenaed evidence i1is demonstrably cr
the Commiftutn@®wihdds the 1 atter“adshdeeattbejrenctn attad oa folf
need atd smpypear|[] altogether when there i1is any 1
has oc¢%¥urred.

related to discipline of Members); Townsend V. United Stat

inquiry may be as broad, as searching, and as exhaustive as is necessary to make effective the constitutional powers of
Co n g r RS Repoyt RL3024@ ongressional Oversight Manydly L. Elaine Halchinetal “ A ¢ ommi t t ee ’ s
inquiry must have a legislative purpose or be conducted pu

131 CRS Report R4598%ongressional Access to Information inlampeachment Investigatiphy Todd Garvey
(quotingln re Sealed Case, 121 F.3d 729, 736 (D.C. Cir. 1997)).

132The executive branch maintains that executive privilege covers other categories of information as well, such as open
law enforcement files. Prosetion for Contempt of Congress of an Executive Branch Official Who Has Asserted a
Claim of Executive Privilege, 8 Op. O.L.C. 1016317 (1984).

133 United States v. Nixon, 418 U.S. 683, 708 (1974).
B4Judicial Watch, Inc. v.111P@C’Qir.2008). Justice, 365 F.3d 1108,
BNjixon v. Adm’r of Gen. Servs., 433 U.S. 425, 449 (1977).

136 Sealed Casel21 F.3d at 750, 752. The D.C. Circuit has justified extension oftheasd 1 e d “presi dent i al
communications” privilege todemmdeaodi protWkitt ¢étHeuneecadvioser
ensure that presidential decisiola ki ng is of the highest caliber,ldinformed by

1371d. at 737, 745.
1381d, at 737.
139 Senate Select Comm. on Presidential Campaign Activities v. Nixon, 498 F.2d 725, 731 (D.C. Cir. 1974).

140Sealed Casel21 F.3d at 74546; see alsdHobley v. Chicago Police Commander Burge, 445 F. Supp. 2d 990, 998
(N.D. Ill. 2006) (noting thatthe presiden a1l communi cations privilege is “more dif
deliberative process privilege?”).
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does not saphmpdaereshetd tharfipphmioftponvofegetho
formegapdengdential ¢l emency Hdoewecitshieg nls. Ss.ou g h't
urt of Appeal xoficn dtehe dDwliet@Giemrcuihte presidenti
ivilepgpl $iontitbedr naa 1 p a’rodfo nt hdeo cOufmiecinctess of t he Pard
puty Attor wewosie heocra freedcheaitved by the President
viisdouwdi ci al Watch v, Depdathmde hgdofflaulihesonuttsiscied e

e scope of the presidentiabecoobuyntehdeat i ons pri
liberapirvefyrgee s s
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igeetmbat wheuttwvomla order disclosure to a congres
infor mehc eapmriensgi dent det iisnl etmheen cfyace of an assert.i
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in which case the deliberative process privileg:¢
nd bet we enarn ddeo nPiroers i Wheintte House officials (in w
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I mpeachment

An addway oinmlwhi c h tsCsaenrgtweisths emlpfg esctdetnd i al par don
decissonhhroughlJiampesa Mamdéeé stongrndd udegadmomst habuse

of the pawhdmn hppowmert ed during the Mifr gtihnei a ratifi
Presidentd,bei mommecsswes picious manner, with any p
bel i € s
Court also appeared towf aicthmeoavd erdegret ttherm pmihseu sba 1 ad
eanr2l0t h ocamnt€wroy art e Gmo csomad uding that the pardo
criminal punishment for comteahmadothaedrf, thhe S
President ®%dweprr isvoeu gah tc otuar t s o ¢ "l o wie &'s ut dom eesnsfiovrec e i |
pardons of constantly recurfsualfi mpornof'teantipliest i mn p ar
“would suggest a resort to impeachment, rather t

eve he will shelter him, t h¥&*Tthoeu sSeu porfe nRee p r

general pBwen 8GWofn stihset ent with these authorities
alluddaed tpotential availability of pampeawr hment as
365 F.3d at 1124. The court declined to extend the presid
advisers in the Office ofthe Presid¢e and their staff” to “staff outside the Wh

such as the Office of the Pardon Attorniely.at 111516.

142 |nformation access disputes between Congress and the executive branch rarely make iSee@R&.Report

R45653,Congressional Subpoenas: Enforcing Executive Branch Compliapiceodd Garvey “ Congr es s has only
rarely resorted to either criminal contempt or civil enforcement to combatarapliance with sutoenas. In most

circumstances involving the executive branch, committees can obtain the information they seek through voluntary
requests or after issuing (but not yet seeking enforcement

«

143See idat 1114 (indicating that the presidehtia ¢ o mmuni cations privilege is a broade
greater protection against disclosure?”).

1443 DEBATES IN THESEVERAL STATE CONVENTIONS, supranotel7, at 498.
145267 U.S. 87 (1925).
14619, at 121.
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esildenti mpiem cthiessle Hof Representatives for abusin
b s e qcuoennvtilecyt ed 1in the Senate, t he r ehmesdy woul d
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Constitutional Amendment

Finally, Congress can seek to amend she Constit
cl emency™Ras dilowti itboenesn hianvter otdhuec eldl 6t h Congress th
the Constitiut itchre tPa epriodleint frofMograntfami hypard
members and current or former nf¥Hubwe vheero,f thi s ¢ an
requirements for successfully amending-—the Const
amendmeomtlsd bheepgas vedhdbrya soft wbbach Housreatoiff iodngr e
by tfhorueret hs %P atshset nsgtsaptietsut i onal amendment as a n
unpopuloanrt roorver s i a la cpcaorrddoany gdbegcuildst ifofnis

u
a

147E. g, Kobil, supranote9, at 597 n.182; Bergesupranote49, at 18-89; Bayer,supranote105, at 14-41; see also

Boudin,supranote78, at 16 (noting that Congse investigated whether President Andrew Johnson accepted money in

exchange for pardons but did not include abuse of the pardon power as an eventual impeachment count); Man &
Laksin,supranote57, at 13 (“Escalating criticism of a president’s eo3
impeachment would be an unprecedented stebPadonngRlynn t is a st
and Manafort Would be Grounds for an Implkaent Investigatigri_.A. TiMES (Mar. 30, 2018),
https://www.latimes.com/opinion/editorialsfettrump-pardons20180336story.html(arguing that if PresideMrump

granted pardons “in an attempt to silence potential witmnes
impeachment inquiry would be appropriate).

148 Eckstein & Colby supranote58, at 10-02; cf. Clemency Statistick).S.DEP'T OFJUSTICE, supranote75
(reflecing that some recent Presidents, includingsidents Bill Clinton and Barack Obama, have granted more
requests for clemency during their final years in office than during prior years of their terms). In response to the

contention thatedmpeacwmbametmhe i Bré¢useédnt’ s term is over, one
may still be pursued after the President has left office *
concern for the reputational effects of suchanimpeacm t coul d still “weigh heavily on a

abuse,” much as electoral accountability may provide

during the Pr e ssuptanatedd at 184, ¢8-88; see BlstGRE Rapgrt R46013mpeachment and the
Constitution by Jared P. Cole and To@hrvey “I mpeac hment After @Amimdeackmenti dual Leayv
inquiry could also facilitate access to information on particular clemency decisions that might otherwise be limited by

the “legislative pur pos e ”SeeCRqRepont RABOBFangressionabAceesstot i ve pri vile
Information in an Impeachment Investigatitay Todd Garvey not i ng t hat “the legislative pur
appears to be substantially limited asadefens o a subpoena in an impeachment invest
to believe that a committee engaged in an impeachment investigation may be more likely to overcome a presidential

assertion of the privilege than a committee engaged inatraditionat i s 1 ati ve investigation?”).

149U.S.ConstT. art. I, § 3, cl. 7. For more information on impeachmentGie€ Report R46013mpeachment and the
Constitution by Jared P. Cole and Todd Garvey

150y,S.ConNsT. art. V.
1514 R.J.Res 13, 116th Cong. (2019).

1524 R.J.Res 8, 116th Cong. (2019). Past proposed constitutional amendments also would have sought to prohibit
preconviction and lamduck pardons and to allow Congress to overrule pardon decisions, among othefSgengs.
H.R.J.Res 22, 107th Cong. (2001}1.R.J.Res 30, 104th Cong. (19955.J.Res. 24193rd Cong. (1974).

153 Seel.S.CoNsT. art. V.
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